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NOTES ON THE RECOGNITION OF DE FACTO 
GOVERNMENTS BY EUROPEAN STATES 

By Amos S. Hershet 

Professor of Political Science and International Law, Indiana 

University 

This is a topic that seems to have almost wholly escaped the at- 
tention of so-called authorities or publicists on international law. 
Bonfils, for example (7th ed., p. 135), calls attention to the difference 
between the recognition of a new state and a new government, but 
fails to show what the distinction is. Calvo (5th ed., 1, pp. 236 f£.) 
discusses rather fully recognition of belligerency and independence, 
but apparently has nothing to say of the recognition of new de facto 
governments in case of revolution. Even Pradier-Fodere, the most 
voluminous of the authorities, seems to have nothing to impart on 
this subject. There is a very interesting discussion of the theoretical 
grounds for recognition of any sort in Lorimer's Institutes of the 
Law of Nations (1, pp. 93-119), but no practical guidance. 

Exception may, however, be made of several publicists in French, 
including two who have written valuable monographs on Civil Wars 
in international law. The following excerpts from these writers 
must suffice to illustrate what may be regarded as the doctrine of 
recognition of de facto governments as laid down by European and 
Latin-American authorities. 

Block (Art. on "Reconnaissance Internationale," in Dictionnaire 
General de la Politique, 1874, T. II, pp. 772-73) says: 

D'abord, il peut y avoir un "gouvernement provisoire." On 
n'accredite jamais un agent diplomatique officiel, ambassadeur ou 
ministre, aupr&s d'un gouvernement provisoire; mais Ton peut don- 
ner a un agent plus ou moins officieux des pouvoirs d'entrer en rela- 
tions, de se concerter avec lui, de traiter pour toutes choses urgentes. 
Au fond, cet agent sera un ambassadeur prive des immunites honori- 
fiques dont jouissent habituellement les representants des puissances 
etrangeres. Du reste, bien des nuances sont possibles ici, selon les 
circonstances et la maniere de les apprecier. 

Puis, deux partis peuvent se disputer le pouvoir. Tant qu'il y a 
doute sur le succes definitif, les gouvernements etrangers ne connais- 
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sent que celui aupres duquel ses agents ont ete accredites. Le nouveau 
gouvernement n'existe pas encore, il n'y a done pas lieu de le recon- 
naitre. D'ailleurs, si l'on entrait prematurement en relation avec 
les chefs d'une insurrection, le gouvernement encore etabli aurait le 
droit de se considerer comme offense. Lorsqu'on se hate trop de re- 
connaitre, e'est souvent pour pouvoir aider au intervenir. 

Le troisieme cas a considerer, e'est lorsqu'une partie du territoire, 
une province, une colonie, veut se detacher de l'Btat dont il faisait 
partie jusqu 'alors. Si ce territoire est victorieux dans la lutte au 
point que son independance est reconnue meme par l'Etat dont il se 
detache, aucun doute ne saurait naitre pour les pays etrangers: la 
reconnaissance est alors la simple constatation d'un fait patent. Si 
la paix n'est pas conclue formellement, chaque Etat etranger appre- 
ciera, a un moment donne, si le territoire qui pretend etre independant 
a acquis une consistance politique suffisante pour presenter les garan- 
ties d'avenir. Mais on ne devra pas perdre de vue que l'Etat menace 
de perdre une province verra tou jours avec deplaisir qu'on consider e 
la seperation comme un fait accompli, et selon les circonstances, il 
protestera ou se declarera offense. Un pais puissant ne fera pas 
attention a ces reclamations, mais un pays faible usera de pru- 
dence. . . . 

Lorsqu'un Etat ne reconnait pas un changement dans la constitu- 
tion d'un autre, les relations diplomatiques cessent, comme dans la 
guerre, et les sujets des Etats boudeurs sont recommandes aux bons 
soins d'un Etat allie; ils sont alors proteges officieusement au lieu 
de l'etre omciellement. 

Respecting the recognition of de facto governments, Dr. Charles 
"Wiesse (Le droit Internationale applique aux guerres civiles, 1898, 
pp. 237 ff.) says: 

Si le nouveau personnel gouvernemental est entre en fonctions con- 
formement aux principes prevus par le droit traditionnel ou constitu- 
tionnel du pays, il est immediatement reconnu par les autorites 
etrangeres auxquelles la notification a et6 faite ou par les agents diplo- 
matiques de ces autorites, qui etaient accredites aupres de l'ancien 
gouvernement. Telle est la seule influence que la legitimite decoulant 
du droit interne exerce sur les rapports internationaux. 

Lorsque, par contre, les modifications apportees a, la composition 
du gouvernement resultent d'un coup d'etat et qu'ainsi les autorites 
legitimes ont ete m'ises de cote et sont remplacees, grace a un acte de 
violence, les gouvernements etrangers sont obliges d 'examiner les 
questions de reconnaissance avec plus d 'attention. Pendant un temps 
plus ou moins long, la volonte populaire ayant, en effet, appuye le 
gouvernement ancien, les puissances etrangSres ne peuvent pas savoir 
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immediatement si elle se prononcera pour ou contre le nouveau 
gouvernement, qui peut etre qualifie d'usurpateur. 

En pareil cas, les agents diplomatiques se bornent, pour commencer, 
a accuser reception de la communication par laquelle les nouvelles 
autorites portent a, leur connaissance qu'elles ont pris possession du 
pouvoir. En attendant la decision definitive de leurs gouvernements, 
ils continuent a traiter avec les nouvelles autorites les affaires 
courantes et a user des formules de courtoisie usitees. Le fait de 
traiter avec ces autorites n 'engage nullement les gouvernements 
etrangers, parce que leurs agents sont couverts par la fiction des 
rapports officieux, soit de 1' action extra-offieielle. 

Des que les circonstances demontrent que le gouvernement de fait 
est accepte par le pays, les puissances etrangeres le reconnaissent par 
le moyen d'un acte diplomatique — lettre autographe, depeche de 
chancellerie, etc. — qu'elles font parvenir au gouvernement nouveau, 
soit directement, soit par 1 'intermediaire de leurs agents diplo- 
matiques, auxquels elles font parvenir, a cet effet, des instructions 
speciales. 

Cette reconnaissance est le point de depart de relations diplo- 
matiques regulieres nouees avec le gouvernement de fait, mais elle 
n'implique nullement, de la part des Etats etrangers, une affirmation 
de la legitimite du nouveau gouvernement d'apres le droit interne 
de son pays. L 'Etat etranger reconnait seulement, par la notification 
ci-dessus mentionnee, que ce gouvernement est depositaire de l'autorite 
et qu'il dispose des moyens qui lui sont necessaires pour se faire 
respecter et pour agir efficacement. 

Dr. Wiesse cites in support of the above doctrine a part of the 
communication of Mr. Buchanan to Mr. Bush, quoted in Moore, 
Digest of International Law, I, p. 124. This former Under-Secretary 
of State and Minister of Foreign Affairs of Peru continues: 

Ces principes sont applicables aux gouvernements de fait dont 
l'existence n'est pas contestee dans leur propre pays. Si, par contre, 
ensuite d'un coup d'etat, une guerre civile vient a eclater, avant que 
la reconnaissance soit intervenue, et qu'il y ait doute sur la question 
de savoir de quel cote se trouve le veritable gouvernement, les Etats 
qui ne veulent pas intervenir suspendent toutes relations diplo- 
matiques avec la nation ainsi divisee. Pour qu'il y ait "guerre civile" 
entrainant la suspension des relations diplomatiques, il faut que le 
pays soit divise en deux fractions importantes; il ne suffirait pas de 
quelques protestations isolees des partisans de la legitimite, qui 
soutiendraient leur point de vue, meme les armes a la main. 

Lors meme qu'une veritable guerre civile vient a eclater, les puis- 
sances etrangeres peuvent, sous leur propre responsabilite, recon- 
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naitre l'un des gouvernements en lutte. Dans ee eas, elles cessant de 
se placer sur le terrain du droit, pour se livrer a un acte de politique 
internationale. 

II est important de remarquer que le fait, par l'un des gouverne- 
ments en lutte, de detenir le siege principal du gouvernement ancien 
et les archives de celui-ci, ne serait pas de nature a lui permettre de 
nier l'existence d'une veritable guerre civile et d'un autre gouverne- 
ment qui remplirait les conditions exigees pour que les puissances 
etrangeres puissant le reconnaitre. 

En tout cas, pendant la periode revolutionnaire, et en attendant 
la reconnaissance, les representants des puissances etrangeres sont 
admis a conferer, en la forme extra-officielle ou officieuse, avec les 
autorites de fait. Ces tractations ne peuvent cependant porter que 
sur les questions internationales de peu d 'importance qui concernent 
les gouvernements etrangers ou leurs ressortissants, et pour autant 
qu 'elles se rapportent au territoire occupe par ces dites autorites de 
fait. 

Les agents diplomatiques et consulaires etrangers ont egalement 
le droit de conferer extra-officiellement avec les autorites revolu- 
tionnaires, pour ce qui concerne la partie du territoire que celles-ci 
occupent, au sujet de la personne et des proprietes des ressortissants 
etrangers, et eel a, meme si le gouvernement etabli par le parti con- 
traire avait ete officiellement reconnu par les puissances etrangeres 
comme seul legitime pour 1 'ensemble du pays. 

A l'etranger, les agents du gouvernement reconnu sont seuls ac- 
cepted, par les gouvernements aupres desquels ils sont accredited et 
les tribunaux de ceux-ci, comme representants de l'Etat qui les a 
envoyes. 

This same authority thus describes the different kinds of de facto 
governments (pp. 242-43) : 

Au point de vue du droit international, on fait une distinction 
entre les gouvernements de fait, suivant qu'ils ont ete reconnus par 
les puissances etrangeres ou qu 'ils ne 1 'ont pas ete. Cependant, comme 
la reconnaissance n'a pas pour effet de rendre le gouvernement de 
fait viable, mais ne fait que constater les conditions de viabilite, il 
importe d'appuyer cette distinction sur une base plus large. Comme 
les puissances etrangeres reconnaissent ou refusent de reconnaitre 
le gouvernement de fait, suivant qu'il est ou qu'il n'est pas accepte 
ou tolere par la majorite de la nation, on aura ainsi deux categories 
de gouvernements de fait: ceux dont l'autorite n'est pas contestee 
actuellement et ceux qui luttent encore pour acquerir cette autorite. 

Si l'on se trouve en presence d'un gouvernement de fait apparte- 
nant a la premiere de ces categories, on constate que l'usurpateur 
a chasse de leurs places et fonctions ordinaires toutes les autorites 
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etablies conformement au droit traditionnel au constitutionnel. Au 
contraire, pour les gouvernements de fait de la seconde espece, le 
pouvoir de l'usurpateur ne predomine dans certaines parties du 
territoire national que grace aux efforts constants d'une force militaire 
active. Ces portions du territoire sont generalement places sous le 
controle direct des autorites militaires, mais elles peuvent aussi etre 
administrees par des fonctionnaires civils designes par l'usurpateur. 

Le gouvernement de Cromwell en Angleterre et celui des Con- 
federes sudistes aux Btats-Unis sont des exemples typiques de ces 
deux categories de gouvernements de fait. 

Le but principal poursuivi par les gouvernements de fait et par les 
usurpateurs est toujours de creer une nouvelle legitimite, destinee a 
remplacer la legitimite traditionnelle ou constitutionnelle qu'ils ont 
abolie. C'est pour cette raison qu'on les a nommes des gouvernements 
provisoires. 

Lorsque les anciens membres du gouvernement legitime ou leurs 
successeurs parviennent a renverser a leur tour le gouvernement de 
fait ou l'usurpateur, on qualifie les autorites ainsi mises de cote de 
gouvernement intermediate general ou local. 

In the succeeding pages (243 ff.) Dr. Wiesse discusses in consider- 
able detail the international validity of acts of what he calls ' ' general 
intermediary governments." 

Dr. Rougier, a French advocate, devotes the fourth part of his 
excellent work on Les Ouerres Civiles et le Droit des Gens (1903) to 
de facto governments (pp. 478-560). He distinguishes between what 
he calls de facto governments general (e.g., Dom Miguel, Cromwell, 
etc.), and local (where there are rival claimants). Respecting the 
recognition of a de facto government by third states, he says (pp. 
499-501) : 

La reconnaissance est l'acte par lequel un Etat etranger declare 
consid6rer le gouvernement nouveau comme le representant autorise 
de la volont6 nationale et le depositaire de l'autorite souveraine, et 
s 'engage a user de son intermediaire pour toutes les tractations qui 
auront lieu entre les deux Etats. II est essentiel de remarquer que 
la reconnaissance n'equivaut point a declarer le nouveau gouverne- 
ment legalement constitu6 au point de vue constitutionnel; cet acte 
constate seulement que ce gouvernement est en fait le seul organe 
regulier capable d'exercer les droits dont jouit l'Etat. 

La reconnaissance est le point de depart des relations diplomatiques 
regulieres nouees entre le gouvernement reconnu et les gouverne- 
ments des autres Etats. 

La reconnaissance d'un gouvernement de fait ne doit se confondre 
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ni avee la reconnaissance d'un Etat, ni avec la reconnaissance de 
belligerance d'un parti insurge. . . . 

Quant a la reconnaissance des insurges comme belligerants, elle 
implique bien que ceux-ci possedent un organisme politique plus ou 
moins rudimentaire qualifie de gouvernement, mais elle ne donne pas 
a ce gouvernement la capacite de representer la nation. Cette recon- 
naissance suppose, au contraire, l'existence d'une guerre civile, de 
deux partis en presence, situation qui oblige moralement les tiers a 
continuer leurs relations avec l'ancien gouvernement legal. 

La reconnaissance est precedee d'une p6riode d 'hesitation pendant 
laquelle le gouvernement tiers entretient avec les nouvelles autorites 
des relations extra-officielles ou oflicieuses. Aussitot qu'il s'est assure 
de leur solidite et de leur regularite, il effectue la reconnaissance par 
lettre autographe, depeche de chancellerie, declaration d 'ambassadeur 
ou tout autre procede. 

La reconnaissance ne peut etre subordonnee a aucunes conditions 
determinees; c'est au gouvernement interesse qu'il appartient de de- 
cider souverainement, d'apres les principes du droit, la situation de 
fait et les necessites de la politique s'il convient ou non de l'effectuer. 
Le meilleur criterium est certainement d 'examiner si le gouvernement 
parait conforme a la volonte de la nation. Si le territoire par lui 
occupe comprend la totalite ou quasi totalite du territoire de l'Etat; 
si son organisation est suffisante pour assurer a ses resortissants la 
garantie de tous leurs droits publics et prives; s'il est en etat 
d'exercer la triple fonction executive, legislative et judiciaire; si 
l'ancien gouvernement est effondre ou ne conserve plus qu'une auto- 
rite nominale ; si la guerre civile a pris fin, le nouveau gouvernement 
peut etre hardiment reconnu comme le representant de 1 'Etat. 

Des agents diplomatiques sont alors accredited aupres de lui, et 
des relations regulieres s'etablissent entre les deux pays. 

The remainder of this section of Rougier's work is devoted to a 
consideration of the validity of the acts of de facto governments, 
general and local. 

Like an oasis in the desert to one seeking for something more or 
less definite or concrete on this subject from the authorities, appears 
the following citation from Phillimore (II, p. 23 of 3d ed.) : 

If the contest be protracted, and there be any appearance of 
equality between the contending forces, the subsequent conduct of 
third Powers, intending to remain neutral, cannot be blamed, if they 
proceed to a virtual recognition of the revolted state ; that is to say, 
if they recognize its commercial flag, and if they sanction the appoint- 
ment of consuls to the ports of the new state. So far, there is a 
recognition of its de facto existence, fully justified, perhaps indeed 
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imperatively enjoined, by the duties of the third Power toward its 
own subjects, and in no way inconsistent, according to the practice 
of nations, with the continued observance of neutrality between the 
contending parties. 

It was not, however, till after the struggle between Spain and her 
South American colonies had lasted for many, about twelve, years, 
that Great Britain accorded this virtual recognition to the latter— 
righteously, perhaps even too scrupulously, observing the rule of not 
injuring, even indirectly, the interests of a country with which she 
was on terms of amity. 

There is no proposition of law upon which there exists a more uni- 
versal agreement of all jurists than upon this, viz., that this virtual 
and de facto recognition of a new state gives no just cause of offense 
to the old state, inasmuch as it decides nothing concerning the as- 
serted rights of the latter. For, if they be eventually sustained and 
made triumphant, they cannot be questioned by the third Power, 
which, pending the conflict, has virtually recognized the revolted state. 

Phillimore {op. cit., p. 30) gives the following citation from Mr. 
Canning's reply to the remonstrance of the Spanish Minister with 
respect to the recognition (at that time — March 25, 1825 — only virtual, 
he says) by Great Britain of the South American Republics: 

The example of the late revolution in France, and of the ultimate 
happy restoration of His Majesty, Louis XVIII, is pleaded by M. 
Zea in illustration of the principle of unextinguishable right in a 
legitimate sovereign, and of the respect to which that right is en- 
titled from all foreign Powers; and he calls upon Great Britain, in 
justice to her own consistency, to act with the same reserve toward 
the new states of Spanish America, which she employed, so much to 
her honor, toward revolutionary France. 

But can M. Zea need to be reminded that every Power in Europe, 
and specifically Spain amongst the foremost, not only acknowledged 
the several successive governments, de facto, by which the House of 
Bourbon was first expelled from the throne of France, and afterward 
kept for near a quarter of a century out of possession of it, but con- 
tracted intimate alliances with them all; and above all, with that 
which M. Zea justly describes as the strongest of de facto govern- 
ments — the Government of Bonaparte; against whom not any prin- 
ciple of respect for the rights of legitimate monarchy, but his own 
ungovernable ambition, finally brought combined Europe into the 
field? 

There is no use in endeavoring to give a specious coloring to facts 
which are now the property of history. 

The undersigned is, therefore, compelled to add, that Great Britain 
herself cannot justly accept the praise which M. Zea is willing to 



506 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

ascribe to her in this respect, nor can she claim to be altogther ex- 
empted from the general charge of having treated with the Powers 
of the French Bevolution. 

It is true, indeed, that, up to the year 1796 she abstained from 
treating with revolutionary Prance, long after other Powers of 
Europe had set her the example. But the reasons alleged in Parlia- 
ment, and in state papers, for that abstinence, was the unsettled state 
of the French Government. And it cannot be denied that, both in 
1796 and 1797, Great Britain opened a negotiation for peace with 
the Directory of France — a negotiation, the favorable conclusion of 
which would have implied a recognition of that form of government ; 
that in 1801 she made peace with the Consulate ; that if, in 1806, she 
did not conclude a treaty with Bonaparte, Emperor of France, the 
negotiation was broken off merely on a question of terms; and that 
if, from 1808 to 1814, she steadily refused to listen to any overtures 
from France, she did so, declaredly and notoriously, on account of 
Spain alone, whom Bonaparte pertinaciously refused to admit as 
party to the negotiation. 

Nay, further, it cannot be denied that, even in 1814, the year in 
which the Bourbon dynasty was eventually restored, peace would 
have been made by Great Britain with Bonaparte, if he had not been 
unreasonable in his demands; and Spain cannot be ignorant that, 
even after Bonaparte was set aside, there was question among the 
allies of the possible expediency of placing some other than a Bourbon 
on the throne of France. 

The appeal, therefore, to the conduct of the Powers of Europe, 
and even to that of Great Britain herself, with respect to the French 
Revolution, does not recall abundant instances of the recognition of 
de facto governments; by Great Britain, perhaps later, and more 
reluctantly, than by others, but by Great Britain herself, however 
reluctant, after the example set to her by the other Powers of Europe, 
and specifically by Spain. 

Phillimore adds: 

The revolution which seated Louis-Philippe upon the throne of 
France in 1830, and the revolution which ejected him in 1848 and set 
up a republic, and the revolution which committed the government 
of that kingdom to the Emperor Napoleon III, were equally recognized 
by England and by other European Powers. 

Sir "William Harcourt ("The International Doctrine of Recogni- 
tion," in Letters by Historicus, pp. 3 ff.) points out that certain cases 
usually cited as instances of recognition (Belgium and Greece) were 
really examples of intervention dictated by pure considerations of 
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policy. He cites the recognition of the South American Republics 
by Mr. Canning as a true case of recognition. 

The methods of dealing with the de facto governments of Greece 
and the Latin-American Republics by the British Government, after 
Mr. Canning became responsible for the foreign policy of England 
in September, 1822, afford perhaps the best available examples we 
have of enlightened practice on the part of any European Power. 

Though really an example of intervention, the case of Greece is 
not without interest and importance as a useful precedent. The 
Greek revolution broke out at the end of March, 1821, and soon at- 
tained considerable headway. However, there was little or no sym- 
pathy with the Greek insurgents on the part of the reactionary 
European governments. It was not before July, 1822, that the Powers 
intervened, but the matter was postponed, owing to the unyielding 
attitude of Turkey. In August, 1822, Castlereagh died and Canning 
soon inaugurated a new policy both in respect to Greece and the 
Latin- American Republics. He began by recognizing Greek belliger- 
ency. The Greeks having declared a strict blockade of the ports of 
Patros and Lepanto, on November 17, 1824, the Ionian Government 
recognized this "communication from the persons exercising the 
functions of government in Greece," and ordered that "all ships 
and boats, of whatever description, bearing the Ionian flag, are to 
respect the same in the most strict and exact manner." (12 British 
and Foreign State Papers, 904.) Later, Canning followed up his 
recognition of Greek belligerency by steps which partook of the char- 
acter of direct intervention. 

The disturbances in the Spanish colonies in America began as early 
as 1808, but the demand for independence began at a much later time. 
In October, 1817, the Russian Government urged intervention, but 
Great Britain declared that she would have no part in attempting to 
force back the subjects of Spain under the domination of an op- 
pressive government. At Aix-la-Chapelle, in October, 1818, Castle- 
reagh proposed "to intervene in the war between Spain and her 
American colonies by addressing offers of mediation to the two bel- 
ligerents," but Russia opposed and rejected this scheme. 

On March 8, 1822, President Monroe sent to Congress his celebrated 
message, recommending the recognition of the revolted Spanish 
colonies — Mexico, Colombia, Chile, and Buenos Aires. Congress 
unanimously approved the President's views and appropriated 
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$100,000 for the expenses of maintaining diplomatic relations. It 
may be noted in this connection that for some years prior to recogni- 
tion of independence, the United States Govermnent had maintained 
consuls or agents in Latin-America (see Paxson's "Independence 
of the South American Republics," Ch. 2, passim). In 1810 Presi- 
dent Madison had sent the Poinsett Mission to Buenos Aires, etc., 
with the title of "Agent for Seamen and Commerce in the Port of 
Buenos Aires" which was raised to that of "Consul General" the 
following year (1811). President Monroe followed the same practice 
on a larger scale, but he steadily refused to grant exequaturs to 
consuls from South America, holding, on the advice of Secretary 
Adams, that such action would be tantamount to a recognition of 
independence. 

Great Britain had followed a different policy. She did not send 
consuls or agents to Latin-America until after recognition by the 
United States, when Canning adopted a new policy. As early as 
October, 1823, he sent consuls to all the chief cities in revolt. On 
June 15, 1824, he authorized the British consul at Buenos Aires to 
negotiate a commercial treaty with that government. And on Jan- 
uary 1, 1824, he notified the Powers that England had decided to 
recognize the independence of Colombia, Mexico and Buenos Aires. 
Especially notable among the British missions were those of Colonel 
Hamilton to Colombia in 1824 and Consul-General Parish to Buenos 
Aires the same year. (See Paxson's "Independence," etc., pp. 221 
ff., and 231 ff.) 

In his famous speech of June 15, 1824, in the British Parliament 
on the "Recognition of the Spanish- American States," Sir James 
Mackintosh (Misc. Works, pp. 549 ff.) reviewed in detail the progress 
which had then been made by Great Britain in the recognition of 
these new states. He (of course, erroneously) claimed that the statute 
3 Geo. IV, C. 43, III (1822), providing "that the merchandise of 
countries in America or in the West Indies, being or having been a 
part of the dominions of the King of Spain, may be imported into 
Great Britain in ships which are the build of these countries" (this 
must be the recognition of the "commercial flag" referred to by 
Phillimore and others) was an acknowledgment of independence," 
as also the "declaration made in Spain that consuls must be im- 
mediately sent to South America." But he may be said to have 
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demonstrated that virtual or de facto recognition had been given by 
the British Government. 

In his opinion in the case of Thorington v. Smith and Hartley 
(8 "Wallace, 1, 8-10; 1 Moore's Digest, 41; and Scott's Cases, 53) 
decided in 1868, Chief Justice Chase makes the following interesting 
remarks on de facto governments : 

There are several degrees of what is called de facto government. 

Such a government, in its highest degree, assumes a character very 
closely resembling that of a lawful government. This is when the 
usurping government expels the regular authorities from their cus- 
tomary seats and functions, and establishes itself in their place, and 
so becomes the actual government of a country. The distinguishing 
characteristic of such a government is, that adherents to it in war 
against the government de jure do not incur the penalties of treason ; 
and under certain limitations, obligations assumed by it in behalf 
of the country, or otherwise, will, in general, be respected by the 
government de jure when restored. 

Examples of this description of government de facto are found in 
English history. The statute 11 Henry VII, c. 1 (2 British Stat, at 
Large, 82), relieves from penalties for treason all persons who, in 
defense of the King, for the time being, wage war against those who 
endeavor to subvert his authority by force of arms, though warranted 
in so doing by the lawful monarch. (4 Comm. 77.) 

But this is where the usurper obtains actual possession of the royal 
authority of the kingdom; not when he has succeeded only in estab- 
lishing his power over particular localities. Being in possession, 
allegiance is due to him as king de facto. 

Another example may be found in the Government of England 
under the Commonwealth, first by Parliament, and afterward by 
Cromwell as Protector. It was not, in the contemplation of law, a 
government de jure, but it was a government de facto in the most 
absolute sense. It incurred obligations and made conquests which 
remained the obligations and conquests of England after the restora- 
tion. The better opinion doubtless is, that acts done in obedience to 
this government could not be justly regarded as treasonable, though 
in hostility to the king de jure. Such acts were protected from crimi- 
nal prosecution by the spirit, if not by the letter, of the statute of 
Henry the Seventh. It was held otherwise by the judges by whom 
Sir Henry Vane was tried for treason (6 State Trials, 119), in the 
year following the Restoration. By such a judgment, in such a time, 
has little authority. . . . 

But there is another description of government, called also by 
publicists a government de facto, but which might, perhaps, be more 
aptly denominated a government of paramount force. Its dis- 
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tinguishing characteristics are (1), that its existence is maintained 
by active military power, within the territories, and against the right- 
ful authority of an established and lawful government; and (2), 
that while it exists, it must necessarily be obeyed in civil matters by 
private citizens who, by acts of obedience, rendered in submission to 
such force, do not become responsible, as wrongdoers, for those acts, 
though not warranted by the laws of the rightful government. Actual 
governments of this sort are established over districts differing greatly 
in extent and conditions. They are usually administered directly by 
military authority, but they may be administered, also, by civil 
authority, supported more or less directly by military force. 

In Williams v. Bruffy (1877, 96 17. S. 176, 185-186 and 1 Moore, 
44), Mr. Chase also said that de facto governments 

are of two kinds. One of them is such as exists after it has expelled 
the regularly constituted authorities from the seats of power and the 
public offices, and established its own functionaries in their places, 
so as to represent in fact the sovereignty of the nation. . . . The 
other kind of de facto governments ... is such as exists where a 
portion of the inhabitants of a country have separated themselves 
from the parent state and established an independent government. 
The validity of its acts, both against the parent state and its citizens 
or subjects, depends entirely upon its ultimate success. If it fail to 
establish itself permanently, all such acts perish with it. If it succeed, 
and become recognized, its acts from the commencement of its exist- 
ence are upheld as those of an independent nation. Such was the case 
of the State governments under the old confederation on their separa- 
tion from the British Crown. Having made good their declaration of 
independence, everything they did from that date was as valid as if 
their independence had been at once acknowledged. Confiscations, 
therefore, of enemy's property made by them were sustained as if 
made by an independent nation. But if they had failed in securing 
their independence, and the authority of the King had been reestab- 
lished in this country, no one would contend that their acts against 
him, or his loyal subjects, could have been upheld as resting upon any 
legal foundation. 

The question of recognition of de facto governments is involved in 
several recent British decisions. In the "West Russian Steamship Co. 
v. The Gagara (35 The Times L. R. 259) the Court of Appeals of 
Great Britain was called upon to pass upon the validity of the cap- 
ture of a ship as prize by the National Council of Esthonia. The 
Gagara had been seized from the Bolshevists, who in their turn had 
taken her from the plaintiffs. The case raised the important question 



NOTES ON THE RECOGNITION OP DE FACTO GOVERNMENTS 511 

as to the political status of the Provisional Government of Esthonia 
and its recognition by the British Government, inasmuch as the Es- 
thonian Provisional Government, acting as the executive of the 
Esthonian National Council, claimed ownership in the vessel. 

The British Foreign Office, having been asked for information as 
to the status of the Esthonian Government, had informed the lower 
court (Admiralty Division) that "the British, French and Italian 
Governments had, for the time being, provisionally and with all 
necessary reservations as to the future, recognized the Esthonian 
National Council as a de facto independent body, and His Majesty's 
Government had accordingly received a certain gentleman as the 
informal diplomatic representative of the Esthonian Provisional 
Government. It was the view of His Majesty's Government, with- 
out in any way binding itself as to the future, that the Esthonian 
Government was such a government as could, if it thought fit, set 
up a prize court." 

In giving judgment (February 14, 1919), Lord Justice Bankes said: 

The real question which the Court had to decide was whether the 
Esthonian National Council was recognized by the government of this 
country as having the status of a sovereign Power. If that Council 
was so recognized, it was not disputed that the courts of this country 
would not allow that government to be impleaded here. That prin- 
ciple was clearly laid down in the cases of The Parlement Beige (5 P. 
D., 197) and Mighell v. Sultan of Johore (10 The Times L. R., 11,5; 
[1894] 1 Q. B., 149). It was a principle arising from the interna- 
tional comity of nations. 

His Lordship considered the letters written by the Foreign Office 
as being statements which fully recognized the sovereignty of the 
Esthonian Government, subject to the limitation that the recognition 
would continue only as long as certain conditions should be complied 
with. His Lordship read the statements as meaning this — that our 
own as well as the French and Italian Governments would for the 
time being provisionally recognize the Esthonian Government as a 
de facto independent government, and that they had accordingly re- 
ceived informal diplomatic representatives. 

In the Dora and the Annette (35 Times L. E. 288) it was held, 
on the other hand, February 26, 1919, (subject, however, to appeal) 
by the Admiralty Division on information from the British Foreign 
Office that there was no evidence that the Provisional Government 
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of Northern Russia had been even informally recognized by the 
British Government. 
Mr. Justice Hill read the following letter from the Foreign Office: 

I am to inform you that the Provisional Government of Northern 
Russia is composed of Russian groups who do not recognize the 
authority of the Russian Central Soviet Government established at 
Moscow. The seat of the government is Archangel, and it extends 
its authority over the territory surrounding that port and to the 
west of the White Sea up to the Finnish frontier. As the title as- 
sumed by that government indicates, it is merely provisional in 
nature, and has not been formally recognized either by His Majesty's 
Government or by the Allied Powers as the government of a sovereign 
independent state. His Majesty's Government and the Allied Powers 
are, however, at the present moment cooperating with the Provisional 
Government in the opposition which that government is making to 
the forces of the Russian Soviet Government, who are engaged in 
aggressive military operations against it, and are represented at 
Archangel by a British Commissioner. The representative of the 
Provisional Government in London is M. Nabokoff, through whom 
His Majesty's Government conduct communications with the Arch- 
angel Provisional Government. 

Though not strictly pertinent to the subject of this article, I in- 
clude passages from two recent decisions of our Supreme Court as 
bearing more particularly upon the legal effects of the recognition 
of the de facto government of Carranza in Mexico on October 19, 1915. 

In Ricaud et al. v. The American Metal Co., Ltd. (this Journal, 
Vol. 12, p. 417), the United States Supreme Court held on March 
11, 1918, that a United States District Court in Texas had jurisdic- 
tion in a case involving the claim to ownership of a consignment of 
lead bullion which had been purchased indirectly from General 
Pereyra, a commander of the Carranza or so-called Constitutional 
Army of Mexico, who had seized it from a Mexican mining company 
in September, 1913. 

The court thus stated the first question, and answer thereto : 

The question is, whether the circumstance that the bullion was 
seized, condemned and sold under the conditions stated in the ques- 
tion, deprived the court of jurisdiction to go forward and adjudge 
as to the validity of the title acquired by the seizure and sale by the 
Carranza forces. 

The answer which should be given to this question has been ren- 
dered not doubtful by the fact that, as we have said, the revolution 
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inaugurated by General Carranza against General Huerta proved 
successful and the government established by him has been recognized 
by the political department of our government as the de facto and 
later as the de jure government of Mexico, which decision binds the 
judges as well as all other officers and citizens of the government. 
United States v. Palmer, 3 Wheat, 160 ; In re Cooper, 143 U. S. 472 ; 
Jones v. United States, 137 U. S. 202. This recognition is retroactive 
in effect and validates all the actions of the Carranza Government 
from the commencement of its existence (Williams v. Bruffy, 96 U. S. 
176, 186; Underhill v. Hernandez, 168 U. S. 250, 253) and the action 
of General Pereyra complained of must therefore be regarded as the 
action, in time of civil war, of a duly commissioned general of the 
legitimate Government of Mexico. 

In Oetjen v. Central Leather Co. (this Journal, Vol. 12, p. 421), 
a case decided on March 11, 1918, involved the question of title to 
two consignments of hides which had been purchased from General 
Villa, on January 3, 1914, who had seized them while acting as com- 
mander of Carranza forces in the north of Mexico. The Supreme 
Court took 

judicial notice of the fact that since the transactions thus detailed 
and since the trial of this case in the lower courts, the Government 
of the United States recognized the Government of Carranza as the 
de facto government of the Republic of Mexico, on October 19, 1915, 
and as the de jure government on August 31, 1917. Jones v. United 
States, 137 U. S. 202; Underhill v. Hernandez, 168 U. S. 250. . . . 

The conduct of the foreign relations of our government is com- 
mitted by the Constitution to the Executive and Legislative — "the 
political" — Departments of the Government, and the propriety of 
what may be done in the exercise of this political power is not subject 
to judicial inquiry or decision. United States v. Palmer, 3 Wheat. 
610 ; Foster v. Neilson, 2 Pet. 253, 307, 309 ; Garcia v. Dee, 12 Pet. 
511, 517, 520; Williams v. Suffolk Ins. Co., 13 Pet. 415, 420; In re 
Cooper, 143 U. S. 472, 499. It has been specifically decided that 
"Who is the sovereign de jure or de facto of a territory is not a 
judicial but is a political question, the determination of which by the 
legislative and executive departments of any government conclusively 
binds the judges, as well as all other officers, citizens and subjects of 
that government. This principle has always been upheld by this 
court, and has been affirmed under a great variety of circumstances. ' ' 
Jones v. United States, 137 U. S. 202, 212. 

It is also the result of the interpretation by this court of the prin- 
ciples of international law that when a government which originates 
in revolution or revolt is recognized by the political department of 
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our government as the de jure government of the country in which 
it is established, such recognition is retroactive in effect and validates 
all the actions and conduct of the government so recognized from 
the commencement of its existence. Williams v. Bruffy, 96 U. S. 
176, 186 ; Underhill v. Hernandez, 168 U. S. 250, 253. See S. C. 65 
Fed. Rep. 577. 

To these principles we must add that: "Every sovereign state is 
bound to respect the independence of every other sovereign state and 
the courts of one country will not sit in judgment on the acts of the 
government of another done within its own territory. Eedress of 
grievances by reason of such acts must be obtained through the means 
open to be availed of by sovereign Powers as between themselves." 
Underhill v. Hernandez, 168 U. S. 250, 253; American Banana Co. 
v. United Fruit Co., 213 U. S. 347. 

Applying these principles of law to the case at bar, we have a 
duly commissioned military commander of what must be accepted as 
the legitimate government of Mexico, in the progress of a revolution, 
and when conducting active independent operations, seizing and sell- 
ing in Mexico, as a military contribution, the property in controversy, 
at the time owned and in the possession of a citizen of Mexico, the 
assignor of -the plaintiff in error. Plainly this was the action, in 
Mexico, of the legitimate' Mexican Government when dealing with 
a Mexican citizen, and, as we have seen, for the soundest reasons, 
and upon repeated decisions of this court such action is not subject 
to reexamination and modification by the courts of this country. 

The principle that the conduct of one independent government 
can not be successfully questioned in the courts of another is as 
applicable to a case involving the title to property brought within 
the custody of a court, such as we have here, as it was held to be 
to the cases cited, in which claims for damages were based upon acts 
done in a foreign country, for it rests at last upon the highest con- 
siderations of international comity and expediency. To permit the 
validity of the acts of one sovereign state to be reexamined and per- 
haps condemned by the courts of another would very certainly 
"imperil the amicable relations between governments and vex the 
peace of nations." 

An editorial in this Journal (Vol. X, p. 366) imparts the following 
information bearing on the form of recognition by the United States 
of the de facto governments of Carranza in Mexico : 

On October 19, 1915, the Secretary of State of the United States 
sent a note to the Confidential Agent extending recognition to the 
de facto government in Mexico, of which General Venustiano Car- 
ranza is the chief executive, and suggesting the reciprocal appoint- 
ment of diplomatic representatives by the two governments. The 
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Secretary of State stated on February 12, 1916, that "the said de 
facto government has since been recognized by substantially all the 
countries of Latin America; also by Great Britain, France, Italy, 
Russia, Japan, Austria-Hungary, Germany and Spain; and several 
other countries have recently announced their intention of extending 
recognition. 

Respecting the form of recognition of de facto governments, there 
appears to be very little accessible information. The recognition of 
belligerency usually occurs indirectly through proclamations of 
neutrality, but Wiesse (Le droit international applique, etc., p. 32) 
says it may be given directly by decree. He cites the recognition by 
decree of the Cuban insurgents by Peru in 1869 and of the Chilean 
insurgents by Bolivia in 1891. 

On July 3, 1815, the Secretary of the Treasury of the United States 
directed that merchant vessels belonging to the Spanish provinces 
in revolt should be admitted at our custom houses (Moore's Digest, 
I, p. 170) ; and in 1822 an Act of Parliament was passed (3 Geo. IV, 
c. 43, III), providing that "any goods or merchandise being of the 
growth, production or manufacture of any country or place in 
America or the West Indies, being or having been a part of the 
dominions of the King of Spain, and which goods or merchandise 
may at any time be lawfully imported into the United Kingdom in 
British built ships, may be imported into the United Kingdom 
directly from the place of their growth, production or manufacture, 
or from those ports in such country or place where such goods or 
merchandise can only be or have usually been first shipped for trans- 
portation, in ships or vessels of the build of the country or place of 
which such goods or merchandise may be the growth, production 
or manufacture; or in ships or vessels of the build of the port in 
such country or place where such goods or merchandise can only be 
or have usually been first shipped for transportation ; and all which 
ships or vessels shall be wholly owned by the people of such country, 
place or port, and navigated by the master and three-fourths of the 
mariners of such country, place or port." (62 Pickering's Statutes, 
187.) 

Such action as indicated above has been characterized as a recog- 
nition of the "commercial flag." 

It is a disputed question among the authorities (see, e.g., Hall, 5th 
ed., p. 88n in the negative, and Oppenheim, I, § 428 in the affirma- 
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tive) whether the appointment and acceptance of consuls implies 
recognition of independence. A study of the precedents connected 
with the Spanish-American revolt tends to the conclusion that the 
mere appointment of consuls only implies de facto recognition, 
whereas the granting of exequaturs to consuls would imply full 
recognition. 

Moore makes the following observations based on the documents 
given in § 73 of his Digest (I, p. 235) : 

That the recognition of a government is not necessarily to be im- 
plied from the fact of holding communication, whether oral or writ- 
ten, with it, is a principle of which numerous illustrations may be 
found in the precedents heretofore discussed, in connection with the 
recognition of new governments; and the same principle has been 
seen to be applicable to intercourse with the authorities of new states 
claiming to be recognized as independent. In the case of new govern- 
ments, however, a situation usually exists which does not arise in the 
case of new states. In the latter case special agents are, where there 
is occasion for them, employed, since the dispatch of a minister to a 
new state is one of the acts from which its recognition is necessarily 
implied ; but, in the case of a new government, the question of recogni- 
tion, as a rule, practically concerns only the Powers that have already 
recognized the state and established regular diplomatic relations with 
it. There has thus arisen a certain right of diplomatic representation ; 
and the sending of a new minister or the retention of an old one, while 
it implies continued recognition of the state, does not constitute a 
recognition of the new government, so long as there is no formal 
presentation of credentials and communications bear only an un- 
official character. 

Wiesse (see citation on p. 501, supra) remarks that recognition of 
de facto governments may be given by means of an acte diplomatique, 
lettre autographe, depeche de chancellerie, etc. 

In conclusion, it may be said that European governments, at least 
in the nineteenth century, seem to have been guided in the matter 
of the recognition of new states or governments almost wholly by con- 
siderations of policy or expediency and (perhaps we should add) 
sympathy with monarchical regimes. 

The record shows that in every instance except Poland down to 
1850 where any people has claimed independence by right of revolt 
the right of intervention has been exercised against the will of one 
or the other party to the dispute. In every instance the only ques- 
tion that has disturbed the intervening Powers has regarded neither 
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the right nor the policy so much as the "time and mode" of action. 
The only difference between the European and American practice 
was that the United States aimed at moderating or restricting the 
extreme license of European intervention, and this was the difference 
which brought the United States nearly into collision with Europe in 
1861 and 1862. (Senate Eeport on Recognition of Cuban Inde- 
pendence, No. 1166, 54th Congress, 2d session, p. 58.) 

The practice of the United States, on the other hand, appears to 
have been governed by mixed motives of expediency, sympathy with 
democratic movements, and supposed legality. 

It would seem from Buchanan's statement on p. 124 of Moore's 
Digest that in his opinion the practice of the United States has been 
somewhat exceptional in its liberal recognition of de facto govern- 
ments. He says : ' ' The Pope, the Emperor of Russia, and President 
Jackson were the only authorities on earth which ever recognized 
Dom Miguel as King of Portugal." (For our recognition of Dom 
Miguel, see I Moore, pp. 134-136.) Yet it should be noted (p. 125) 
that President Polk (1848) praises Mr. Rush for having been the 
first to recognize the free government established by the French 
people, and that in 1851 Mr. Rives, our minister at Paris, felt it did 
not become him to sanction the successful coup d'etat of Napoleon 
III by his presence until after the election. 

In 1879 General Blanco was recognized as head of the Government 
of Venezuela by Brazil, England, France, Germany, Italy and Spain. 
But the United States deferred its recognition. For Evarts's reasons, 
see I Moore, pp. 150 ff. It may be noted (p. 161) that in 1889 we 
hastened to recognize the new de facto government of Brazil, ap- 
parently because of our sympathy with a republican form of govern- 
ment. 

The method of procedure followed by the United States in recog- 
nizing new states is briefly set forth in Senate Document No. 40 of 
the 54th Congress, 2d session (1897). The report and resolution on 
Mexican affairs addressed to the House of Representatives (June, 
1874, by H. W. Davis, see "Speeches and Addresses," pp. 456-471, 
and House Report No. 129, 38th Congress, 1st session) also contains 
a review of precedents in recognition of "new governments" by the 
United States. But these reviews throw little or no light upon the 
recognition of mere de facto governments. Senate Report No. 1160 
(Dec. 21, 1896), on Recognition of Cuban Independence, is interest- 
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ing, but, as in the preceding reports, deals mainly with the recogni- 
tion of new states. 

The United States appears to be the only country in which a more 
or less definite doctrine of recognition has been developed. For the 
doctrine and practice of the United States, see especially Moore's 
Digest, I, §§ 53-58, pp.. 119-164, in section entitled "Recognition 
of New Governments," and §§ 72-73 under the caption "Acts Falling 
Short of Recognition." Dr. Goebell made a careful study of "The 
Recognition Policy of the United States" (66 Columbia University 
Studies) , but he deals only with the recognition of the independence 
of new states. 



